The test for economic regulation in telecoms:
Three criteria and Significant Market Power

Brussels, December 9, 2008, 16:00 — 20:00

The test for economic regulation: three criteria

and single or collective SMP

The European regulatory framework provides for a sophisti-
cated test to impose economic regulation in the electronic
communications sector. First, the operators should be active on
a market fulfilling three cumulative criteria: (i) high and non-
transitory entry barriers of a structural, legal or regulatory na-
ture, (ii) market structure which, behind the entry barriers, does
not tend towards effective competition within the relevant time
horizon, (iii) and insufficiency of competition law alone to ade-
guately address the market failure(s) concerned. Second the
operators should enjoy a individual or collective dominant posi-
tion (SMP) on those markets.

The first part of the test (three criteria) may play a significant
role in the future given removal of several markets from the
Commission Recommendation of December 2007, but it has
been severely downplayed by the recent ERG Guidance of
June 2008. The second part of the test (dominance) may be
revised by the European Parliament and the Council in the con-
text of the Telecom Review. The seminar will explore the appli-
cation of the test with experts of the ERG, the European Com-

mission, the industry and the academics.
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