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Study on the regulation of broadcasting issues under the new regulatory
framework

Executive summary

Scope and study objectives

Communications technologies are reshaping the broadcasting landscape. In particular, radio
and television programmes are being transmitted over an increasing number of platforms
and transmission technologies. Some of them use wired rather than wireless technologies, or
radio frequencies that are not traditionally linked to broadcasting allocations in national
frequency plans. Traditional forms of broadcasting also face more and more competition from
new types of audiovisual media content offered on an on-demand basis.

This evolution makes it necessary to reconsider broadcasting policies and regulations. This
report focuses on issues that are linked to the implementation of the 2003 regulatory
framework on electronic communications for the broadcasting sector, i.e. on licensing and
authorisation, radio frequencies, must-carry rules and access issues, both for access to
wholesale broadcasting transmission and access to associated facilities. It does not deal with
content related issues but addresses bridges and overlaps between electronic
communications and broadcasting regulations.

Convergence in the underlying technological and economic conditions in the electronic
communications and audiovisual sectors should be matched by at least a minimum level of
convergence and rationalisation of regulatory regimes. There are three key themes flowing
through the analysis contained in this report. First, the EU 2003 regulatory framework is
normally defined as applicable to network and transmission related issues, while the
broadcasting framework relates to content. It is less recognised that both frameworks also
deal with distribution issues, and the fleshing out of the distribution concept and its
implications for the broadcasting sector are discussed. Second, in the electronic
communications sector it is a clearly identifiable objective to avoid regulatory barriers to
entry. In many ways discussed in the report, regulatory barriers to entry can affect the
development of competition at one or more levels of the value chain in the broadcasting
sector. Third, the overlap between the implementation of the EU 2003 regulatory framework
and existing broadcasting regulation can have the additional effect of making regulations less
transparent, and this is exacerbated for new market players. The report discusses the ways
in which greater transparency is crucial to sound implementation of the regulatory framework.

The report, which focuses on analogue and digital television broadcasting, provides
information on the implementation of the relevant provisions of the regulatory framework in
all the 25 Member States and where they exist, highlights complexities in the area of
implementation. It also puts forward recommendations as to where improvements can be
made in view of the evolution of the broadcasting landscape, which is characterised by
technological changes (including digitalisation), multiple distribution platforms for
broadcasting as well as alternatives to traditional broadcasting content enabled by the
Internet.
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Licensing and authorisation

The EU 2003 regulatory framework for electronic communications brought networks used for
broadcasting transmission into the same regime as for telecommunications. While it is clear
from this framework that two separate authorisations can be required, one for the
transmission of broadcasting signals and one for the provision of broadcast content, the
situation of distributors (network operators that retransmit broadcasting signals and offer
them to the public, e.g. cable or satellite operators, mobile operators, IP TV providers) is less
clear. The electronic communications framework has made a clear distinction between
6content® and O6transmi s siibwntdi obnudt rtehmeai aesncienpta od
covered by both the electronic communications regulatory framework and broadcasting
regulation and this can potentially lead to duplication of requirements and double monitoring.
This is recognised in a recital of the Authorisation Directive, which does not preclude network
operators from being subject to obligations additional to those of the electronic
communications framework as long as they provide services such as content provision or
distribution.

The report concludes that there should be greater clarity about when obligations stemming
from broadcasting or media regulation can be imposed on distributors of broadcasting
services. From a broader policy perspective, it also considers that it should be an objective
for regulation to achieve to the extent possible separation between regulatory regimes for
content provision and transmission and that certain content distribution activities may be
carried out independently of the broadcasting framework. This would contribute to a
competitive distribution market and facilitate the rollout of pan-European services because it
would create a simpler regulatory framework with less bureaucracy and better legal certainty.

In an attempt to shed some light on this question, the report makes suggestions as to when a
Obroadcasting authorisationdéd may be required, C
undertaken by the distributor. Suggestions are that mere domestic and cross-border relay of

television programmes without use of broadcasting frequencies should be subject only to a

general authorisation under the electronic communications regulatory framework. Situations

where the distributor has limited or minor editorial responsibilities such as management of

advertising gaps, timing changes and combination of multiple television stations, would justify

involvement of the broadcasting regulator under a lighter regulatory regime than the one

applicable to fully-fledged television channels.

While the implementation of the general authorisation for electronic communications
networks is straightforward in all of the Member States, there are wide differences in the
national broadcast licensing structures and procedures, which sometimes vary from platform
to platform and even between regions. These divergences can create barriers to entry for
new platform and service providers, in particular for those wanting to operate on a pan-
European basis.

For terrestrial television, the links between frequency and content broadcasting licences also
differ from one Member State to another, as well as the sequence of the whole licensing
process. The report lists a number of national practices that are questionable in view of the
objective of achieving the greatest possible separation between regulatory regimes for
content provision and transmission, as well as examples of good practice. For television
transmitted by terrestrial means, it recommends, over the long term, to break linkages
between content and transmission authorisations in order to remove the preferential
relationship between authorisations and one particular delivery platform, thus creating a
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more level playing field for different platforms. Guidance should be provided to Member
States on how to achieve this objective. It also calls for regular reviews of the platforms used
to achieve the coverage obligations of broadcasters with public service obligations.!

The report also calls for more efforts to encourage greater coordination between regulatory
authorities for broadcasting and for electronic communications, to discuss bridging issues.

Radio frequencies

The report shows the specifics of frequency assignment for broadcasting services, in
particular in terms of the assignment process and possibilities for use of the assigned
frequencies. In the broadcasting sector, spectrum management tends to prioritise universality
and affordability objectives and seek to ensure the provision of broadcasting services that
meet general interest objectives. The report looks at the suitability of the current system for
the future through three particular issues: flexibility in broadcasting spectrum use,
competition between different categories of broadcasters and links between frequency
assignment and broadcasting authorisations. It recommends considering removing rights to
use spectrum from content authorisations. Where it is considered desirable to ensure access
to digital terrestrial networks for broadcasters with public service obligations, this could be
ensured through granting access to multiplex capacity rather than to the radio frequencies.

On future frequency allocation, the report recommends that there should be a public debate
on how to make best use of the digital dividend, on the basis of transparent and, ideally,
gquantified analysis of the different options. It stresses that appropriate consideration should
be given to the various options for reserving frequencies for particular uses and to the costs
and benefits of such reservations. Decisions should be taken at a level where all interested
parties are represented.

There are wide national differences in the level of and basis for radio frequency fees, with

some broadcasters paying substantial fees in some countries and in other countries no fees

at all. The report recommends that broadcasters should pay charges to regulators for

spectrum use that at least recover the costs of spectrum management. The report also

suggests that it should be considered that broadcasters, in particular commercial

broadcasters without public service obligations, should pay commercial rates for spectrum

and that frequencies used for broadcasting should be considered as candidates for
frequency trading, i f the European Commi ssi ono:
accepted.

Must-carry and must-offer

The report highlights that must-carry obligations have been implemented in very different
ways in the Member States. While the Universal Service Directive sets out clear
requirements for must-carry policies -- transparency, review procedures and need for
consultation --thes e ar e not wel | reflected in Member St a
have been carried out. The report therefore calls for a clear identification of the general
interest objectives relevant to the selection of must-carry programming, and publication of the

1 in this study we distinguish between broadcasters with and without public service obligations. Broadcasters with public service

obligations typically, but not always, receive public funding. A fipublic service broadcas
obligations that receives public funding, typically through an end-user licence fee and other state measures.
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criteria for must-carry selection. It explains the rationale behind must-carry provisions and the
problems that can arise when there are too many broadcasters with must-carry status or
when programming of narrow appeal uses up valuable capacity.

The report stresses the impact of must-carry obligations on competition and calls on the
European Commission to take this into account when considering a possible review of the
must-carry provisions of the 2003 regulatory framework.

The report recommends that guidance should be given regarding modernising must-carry
obligations in the emerging digital environment. Such guidance should include that the

number of must-carry channels should be limited to a reasonable number, only channels with

a public service (or general interest) profile should be eligible for must-carry status, and the

criteria for must-carry channel selection should be made public. While recognising that

Member States are probably better suited to decide over which platforms must-carry
channelsshoul d be availabl e, guidance may have to
numberofend-user sd and Aprinciopal meanso of reception
framework. To be forward-looking, Member States could even consider whether must-carry

status for broadcasters with no public service obligations could be determined through use of

a public tender based on beauty contest or auction where the general interest objectives

would be specified in detail.

Finally, to make sure that broadcasters with must-carry status operate on a level playing field
with distributors, it is recommended that these broadcasters are subject to a must-offer
obligation to provide their programmes to all platform providers under non-discriminatory
terms and conditions. No payment should be made by or to transmission providers for the
carriage of must-carry programming.

Access to wholesale broadcasting transmission

According to the 2003 regulatory framework on electronic communications, national
regulators need to carry out an analysis of a number of defined markets and in case of
market failures apply proportionate ex ante regulation. One of these markets is the market for
wholesale broadcasting transmission, to deliver broadcast content to end-users (market 18).
The report analyses the results of the market analyses carried out so far by national
regulators and highlights differences in approach. It also questions whether this exercise has
led to more competition.

There is a considerable degree of uncertainty on the scope of market 18, and more
specifically on whether it is restricted to the purchase of broadcasting transmission capacity
by new entrants that wish to offer transmission services to broadcasters (intra-platform
competition), or whether it also covers the provision of end-to-end transmission capacity to
broadcasters (inter-platform competition). The report invites the Commission to provide
clarification on this key issue and recommends specifying two separate markets for
broadcasting transmission, one for managed transmission services and another for access to
network elements (intra-platform competition).

The report shows that in the Member States where an analysis of market 18 has been
carried out and where remedies have been imposed, this has not led to intra-platform
competition, except in France on the DTT market where the market had in fact already been
opened by a previous national competition authority decision. The report lists a number of
factors that affect the level of competition in market 18 and that might be necessary for the
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emergence of intra-platform competition. It also shows that the objectives of entry and
competition in television transmission that should result from the market analysis exercise
have been compromised by the progress of the digital switchover which was, in many
countries, already too advanced for the market analyses to produce a real impact.

Because of the heterogeneity of national broadcasting market structures, the report does not
propose a single recommendation that could be applied to all markets. Instead it provides
some guidance to national regulators on whether or not to regulate broadcasting access
markets and on which market to intervene. According to the report, regulators should first
assess the level of competition on the market for managed transmission services. If there is
no market failure on that market, no significant market power (SMP) regulation should be
imposed. If there is a market failure, regulators should consider whether there is a real
prospect for intra-platform competition (by looking, amongst others, at the possibilities of
service differentiation, at whether the investment ladder theory can apply and at whether
broadcasters are not locked into long-term contracts). If there is a real prospect for intra-
platform competition, they should designate one or several operators with SMP on the
wholesale market and impose access remedies. If there is no real prospect for intra-platform
competition, they should rather regulate the market for managed transmission services.

The report also calls on the Commission to assist and encourage national regulators to
coordinate their approaches to defining access remedies for market 18.

Access to associated facilities

The report analyses the provisions of the 2003 regulatory framework on access to conditional
access systems (CAS), application program interfaces (APIs) and electronic program guides
(EPGs) and the way they have been implemented and enforced in the Member States. It
shows that, except in the UK, there has been little national experience with implementation,
sometimes due to market development or to the fact that access is settled by commercial
agreements.

The report highlights some difficulties in relation to the existing provisions of the framework
on access to CAS as well as some more general weaknesses that should be overcome in
the future to ensure that the framework withstands technology advances and the emergence
of potential new bottlenecks. For example, the extent of the obligation that can be imposed
on conditional access operators to enable broadcasters to have access to their conditional
access systems is not clear. Another difficulty is that there is no guidance at EU level on how
to determine the cost of access, to comply with the requirement that it should be granted on
fair, reasonable and non-discriminatory terms. Regarding technological change, the report
notes that unlike other provisions of the 2003 regulatory framework, the provisions on access
to these particular facilities are not neutral from a technological point of view. They assume
that conditional access, EPGs and APIs will be the only bottlenecks which could prevent
broadcasters from reaching their customer base. This assumption is probably wrong in a
rapidly evolving environment, as the emergence of digital rights management systems
illustrates.

While it may be premature in this study to propose specific recommendations with respect to
associated facilities, more research is suggested to identify whether the EU 2003 regulatory
framework should be changed to ensure greater flexibility for Member States to take into
account market developments, as well as to require them to match access requirements with
the clear identification of actual bottlenecks. This could include consideration of removing the
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special access regime for conditional access and making allowances in the provisions on
access to associated facilities for the emergence of other potential bottlenecks than EPGs
and APIs. It could also consider whether must-carry should guarantee access to a
transmission network and to all the associated facilities (including, but not limited to
conditional access, EPGs and APIs) under fair, reasonable and non-discriminatory terms,
thereby maintaining a special access regime for those channels that benefit from must-carry.

Study on the regulation of broadcasting issues under the new regulatory framework Page 6
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STUDY OVERVIEW

The regulatory environment for the broadcasting sector

The regulatory environment for the broadcasting sector exists in the context of a rapidly
changing technological and economic landscape. We see two major trends:

1 In the not so distant past, broadcasting was synonymous with the wireless transmission
of radio and television programmes. Cable TV and satellite transmission came relatively
early as alternative transmission technologies. Today, we see an increasing number of
platforms and transmission technologies able to carry television content. Many of these
use cables rather than wireless technologies, or they use radio frequencies that are not
linked to the broadcasting allocations in the national frequency plans. One result of this
development is that it is, or will become, increasingly viable to operate as a television
station (or a oOradio stationo) without acces
frequencies set aside for broadcasting;

1 Traditional broadcasting is increasingly meeting competition from other types of media
and types of video content. The Internet, with its many different forms of content, is
particularly important. All these media compete for the time that any individual person
has available for receiving sound or image-based i nf or mati on. The rol
point-to-multipoint broadcasting may change, and as a result this is currently being
addressed with the modernisation of the Television Without Frontiers (TWF) Directive.
The proposed directive intends to introduce common rules applicable to all audiovisual
media services including linear and non-linear media services.

The convergence between telecommunications and the IT industry on the one hand, and the
broadcasting industry with radio and television on the other hand, was recognised in the new
regulatory framework for electronic communications (the EU 2003 regulatory framework).
The framework was extended to include the transmission of broadcasting content because it
was expected that increasingly all networks would be capable of carrying any type of traffic.
Regulating all networks through the same regulatory framework should ensure a fair and
consistent framework for all, and would contribute to the consolidation of the internal market
in the EU, as one of the main objectives of the framework was to:

consolidate the internal market in a converging environment, by removing obstacles
to the provision of communications networks and services at the European level so
that, in similar circumstances, similar operators are treated in similar ways wherever
they operate in the EU.2

An unintended consequence of including networks used for broadcasting services in the EU
2003 regulatory framework may be some degree of overlap and confusion between two
regulatory regimes: legacy broadcasting regulation and the newer regime for electronic
communications under the European regulatory framework. This is undesirable as it may
create difficulties for the internal market.

2 European Commission, Communication i Towards a new framework for electronic communications infrastructure and associated

services: The 1999 Communications Review, COM(1999)539, 1999 (1999 Communication).
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One way to proceed is to ensure that national broadcasting regulation should focus more
narrowly on the content and policy aspects of broadcasting, while the conveyance aspects of
television and radio signals should no longer be included in the broadcasting regulation but
be part of the framework for electronic communications. This was clearly expressed for
example in the 1999 Communications Review with regard to authorisation and licensing:

This implies two separate authorisations, one relating to operation of the network
infrastructure and the transmission of broadcast signals, and the other concerned
with the content of broadcast transmissions. 3

Regardless of where particular regulations are located in national laws, however, the more
significant point is that convergence in the underlying technological and economic conditions
in the electronic communications and audiovisual sectors should be matched by at least a
minimum level of convergence and rationalisation of regulatory regimes. In the EU at
present, much more remains to be done in this direction.

The review of the EU 2003 regulatory framework and the study objectives

During 2006, the European Commission is conducting a review of the electronic
communications framework. In this context, it is important to understand how the Member
States have implemented the framework for the broadcasting sector and whether they have
done so in a way that supports the internal market. The main objectives of this study,
undertaken for the European Commission, are therefore to provide information covering
potential implementation issues in all 25 Member States and to make recommendations as to
where improvements can be made.*

We would describe the potential issues as falling into three main categories:

1. There could be a problem from the point of view of implementation of the framework if
national broadcasting regulations have not been sufficiently reviewed and modified to
reflect the inclusion of regulations affecting broadcasting distribution in regulations
affecting electronic communications networks and services. In that case, the new
regulatory framework could represent an additional layer of regulations on top of what
already existed under the broadcasting regime. This could become particularly critical
when new transmission technologies raise new issues seen from a broadcasting
perspective.

In order to examine these issues, it is necessary to examine:

9 the system of authorisation of electronic communications networks and services for
distribution of radio and television programmes;

9 the rights of use for radio frequencies for broadcasting.

Many types of activities require multiple licences or authorisations, which are often inter-
linked or have mutual dependencies.

8 European Commission, Communication i Towards a new framework for electronic communications infrastructure and associated
services: The 1999 Communications Review, COM(1999)539, 1999.

4 This study does not provide an assessment of compliance of Member State laws with the EU 2003 regulatory framework.
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2. It may not be possible to completely separate the two sets of regulations and it may be
that including broadcasting in the regulatory framework for electronic communications
necessitates some element of control over the way content is distributed. Therefore, the
2003 acquis for electronic communications includes certain bridges to accommodate
regulatory concerns stemming from the broadcasting sector. These bridges include:

I must-carry regulations;

9 access to networks and associated facilities, defined as conditional access systems
(CAS), application programme interfaces (APIs) and electronic programme guides
(EPGS); and

9 rights of use for spectrum for providers of radio and television broadcast content.>

3. There does not appear to be a well defined, shared understanding among policy makers
and industry of what the goals of access regulation are in the broadcasting sector. In
contrast to the many decades of effort that went into understanding the policy problems
and the design of appropriate regulatory approaches to remedying those problems in
telecommunications markets, competition issues 1 of which access is only one type i in
the broadcasting sector are not as well understood. This means that the ex ante
regulatory regime found in the EU regulatory framework for the wholesale market for
broadcast transmission is not implemented consistently in the Member States. Nor is it
likely to be in future without additional discussion and guidance.

Furthermore, the parallel progress of access regulation for associated facilities outside

of the frameworkds market anal ysainy inpnarket edur e

conditions caused by changes in technology and consumer demand. While the ultimate
goal of the ex ante regulation of the market for broadcasting transmission, as with all of
the other markets in the framework, is to substitute competition law for ex ante
regulation, this can not necessarily be said for access to associated facilities, and this
divergence will become increasingly difficult to justify to market participants.

This study has been commissioned by the section in the DG Information Society of the
European Commission responsible for the electronic communications framework. Its focus is
therefore on these regulations. However, as explained above, new communications
technologies are reshaping the broadcasting landscape in a way that makes it necessary to
reconsider broadcasting policies as well as their regulations. In 2005 the Commission
presented a proposal for the modernisation of the Television without Frontiers Directive. Both
the review of the electronic communication sector and the modernisation of the Television
without Frontiers Directive must be considered as complementary efforts to move the
Member States toward meeting the goals of
oOLi sbono strategy for growth and jobs.

In our analysis, we must therefore consider all bridging and overlap issues, whether the
ultimate responsibility lies with broadcasting or electronic communications. In some cases,
our recommendations may suggest adjustments to the electronic communications

fWithout prejudice to specific criteria and procedures adopted by Member States to grant rights of use of radio frequencies to
providers of radio or television broadcast content services with a view to pursuing general interest objectives in conformity with

2010

Community law, such rights of use shall be granted through open, transparent and non-di scr i mi natory procedures.

2002/20/EC on the authorisation of electronic communications networks and services (Authorisation Directive), Art. 5, OJ L 108,
April 24, 2002.
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framework. In other cases, our recommendations may call for a wider debate on
broadcasting policy objectives. Still, the objectives of this study do not go beyond these
bridging issues. For example, there is no intention to examine content issues, such as those
currently being discussed with the revision of

Given the challenges facing the European Commission in this sector, our much more modest
goal in this study is to analyse where multiple, overlapping regulatory regimes with different
objectives in electronic communications and broadcasting regulation may create problems
for the internal market. In addition, we seek to provide the Commission with up-to-date
information on regulation affecting broadcasting in all the 25 EU Member States, to better
inform its future policy initiatives for the sector.

This study includes analogue as well as digital television and radio broadcasting. However,
the main focus is on digital television. Although in general there are a number of policy
concerns unigue to the radio industry, we could not identify major differences in principle
from the implementation issues for television broadcasting. Furthermore, some issues, such
as analysis of market 18 and access to associated facilities under the framework, do not
appear to have much relevance for radio. Within digital television, the study considers all
relevant delivery platforms, including the status of their development and how they are
regulated.

Key themes in our analysis

The EU 2003 regulatory framework for electronic communications brought broadcasting
networks into the same regulatory regime as for telecommunications. There were good
reasons for taking this step, as technology convergence enables all types of networks to
provide all types of services and regulations should facilitate this process.® In such a
situation, it would be impossible to have fair market conditions if different types of networks
were subject to different sets of regulations (and under the control of different regulatory
authorities).”

The evolutionary change of regulatory regimes toward greater convergence should, in our
view, be accompanied by rolling back those national broadcasting regulations that previously
dealt with networking aspects (as opposed to content) or at minimum, making the effort to
rationalise overlapping regulations to decrease the burden on market players. This has been
carried out in some Member States, but far from all. For example, as discussed in the section
on licensing and authorisations, a number of Member States have retained broadcasting
content regulations even for those networks that retransmit content that has already been
authorised.

However, a distinction should be made between regulatory means and ends. The main
purpose of the EU regulatory framework for electronic communications was to promote
innovation and investment in the sector with a view to ensuring consumer benefits. The
rationale of regulation of the electronic communications sector is very clear: the main
purpose of ex ante regulation is the establishment of a level playing field. Most of it is

6
7

See for example the recent speech of Commissioner Reding, Digital convergence: a whole new way of life, May 2006.

We do not in this interim report make a direct assessment of the advantages and disadvantages of particular institutional structures
for broadcasting regulation, such as a converged regulator. However this is clearly an important subject for future research.
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supposed to disappear at some point, once the economic conditions become optimal, to be
replaced by the application of competition law.

The rationale for regulation of the audiovisual sector is more complex because of the specific
nature of media content. Audiovisual content creation and distribution is clearly an economic
activity. However, a number of objectives of general interest are at stake in the media sector:
protection of minors and human dignity, cultural diversity and media pluralism. Audiovisual
policy therefore has to balance economic and public interest objectives.

In summary, if the ends are different for the two sectors, changing the means will necessarily
have limited effect. Furthermore, it is difficult to benchmark best and worst practice among
Member States6 i mplementation efforts without a

What is clear is that neither electronic communications nor broadcasting regulation should be
unnecessarily burdensome. Where national broadcasting regulation may have been

excessive in the past, this is becoming more noticeable with the emergence of new
technologies for broadcasting transmission, such as mobile and IP TV. However, there is a

clear Member State interest in recognising and preserving general interest objectives for
broadcasting. Within these considerations lies opportunity for reducing overlapping

regul ations, for clarifying whi ch trreggatotyat i ons
competences (for example, to a broadcasting regulator or electronic communications

regulator, if separate), for reducing regulatory barriers to entry, and for enhancing regulatory
transparency.

Overlapping regulations: Distribution versus transmission

The EU 2003 regulatory framework is normally defined as applicable to network and
transmission related issues, while the broadcasting framework relates to content. It is less
recognised that both frameworks also deal with distribution issues. This distribution concept
is further discussed below.

Most of the public networks that are regulated through the electronic communications
framework are wused for transmission of i nformat
network. A typical example is a telephony network whereby a caller uses the network to
communicate with the receiver of the call through the network. In this case, the network

operator performs a function which consists of transmission and switching. This simple

relationship is illustrated in the figure below.
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Regulated entity

Caller

Telephone network

Receiver

Figure 17 Telephone network

An organisation that offers an alternative platform for television, such as a cable TV operator,
normally performs two functions:

T

Distribution of television signals. The operator makes arrangements to capture the
television channels that he offers to his subscribers and makes the necessary
agreements for the rights to re-transmit them.

Transmission of television signals. The operator makes arrangements for a network that
enables him to transmit the television signals to his subscribers.

This relationship is illustrated in the figure below.

Regulated entity

/Cable TV
distributor

Cable TV transmission network

Receiver

Figure 27 Cable TV distribution and transmission functions

The two functions, distribution and transmission, may be both performed by the same entity,

i.e. the cable TV provider. Alternatively, they may be performed separately. Distribution

decisions taken by the cable TV provider are normally determined by his own choice, but
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they can also be subject to access regulations of various kinds including must-carry
provisions. We have used the cable TV provider to illustrate this point of distribution vs.
transmission, but it also applies to other technologies, such as mobile and IP TV.

While the electronic communications framework has made a clear distinction between
Acontentd and Atransmissiono, the concept of i d
largely in the grey zone. Clearly, both the electronic communications framework and
broadcasting regulation address concerns that must be considered to be distribution issues

and which are neither content nor transmission issues.

Broadcasting framework Electronic communications framework

Coverage obligations

Platform presence obligations
Editing content

Management of advertising gaps
Etc.

Channel selection for retransmission
- Must-carry

Associated facilities

- CAS /| APIs | EPG

Figure 37 Distribution function under two regulatory frameworks

For example, it is clear that the electronic communications framework extends into the
distribution function because it includes provisions for must-carry and associated facilities:

1 Must-carry requirements restrict the platform operator in which channels he can provide.
Presumably, except for must-carry requirements, a platform provider has full freedom of
choice with regard to retransmission of broadcasting programmes.

In our view, amust-carry obligatioonobils gatinbni ddiang ext e
communications regulation into distribution of content. Even if the must-carry
requirement in the electronic communications framework® r ef er s t o fAobl i gat.i

transmission of speci f i s dlearlyadside theastape df @l evi s i
transmission activity to meet this requirement without control of the distribution function,

8 Directive 2002/22/EC on universal service and users' rights relating to electronic communications networks and services (Universal

Service Directive). Art. 31.1, OJ L 108, April 24, 2002.
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where the decision is taken on which content to transmit®. Therefore, an interpretation

that would exclude the distribution function from the electronic communications
framework and | imit the frameworkds applicabi
would lead to a conclusion that the must-carry obligations would be invalid.

1 Conditional access systems affect the ability of receivers to view programmes that are
sent in encoded form and they enable a platform provider to define different subscription
packages. This is clearly a distribution function which involves databases and
management of signals that are being inserted into the network. Furthermore, Electronic
programme guides must be considered as a special form of content with clear linkages
to the distribution function. These distribution functions may be considered to be an
extension of a transmission network for broadcasting, but they cannot by themselves be
defined as being fAtransmissiono.

The distribution function also deserves clarification in the Access Directive. Art. 4 of the

Access Directive sets out that access and interconnection rights to public communications

network s (i.e. to Atransmissiono) are provided f
networks. It should be clarified that access and interconnection rights to those distribution

functions that are regulated by the electronic communications framework, on the other hand,

apply to broadcasters (see further discussion in section 111.D of this report).

It is equally clear that there are also distribution functions that are normally considered to be
under the responsibility of the broadcasting regulator, such as:

9 requirements of coverage obligations in distribution networks;
1 requirements of presence or participation on different distribution platforms;
9 various forms of editing of content that may carried out by a distributor.

Recital 20 of the Authorisation Directive recognises the right for broadcasting regulations

also to cover functions related to fAthe commerc
broadcasting content services. 0 We believe it [
distribution functions are regulated in which regime and to avoid double legislation in this

area. It is equally important to avoid being monitored by two different regulators if this can be

avoided. In particular, we believe it is important to agree on some practical roles and

functions that can be carried out fully under one regulatory regime and one regulator without

involvement of the other.

It should be a strong objective to achieve separation between a broadcasting authorisation
and a communications authorisation to the extent possible. This will contribute to a
competitive distribution market, facilitate rollout of pan-European services and make it easier
for introduction of new distribution platforms. Furthermore, defining a distribution function
could provide a possible dividing line to justify broadcasting regulations and the involvement
of a broadcasting regulator (see further discussion in section Ill.A of this report).

9 The fact that the Directive makes use of the word Atratosehssi ono ra
high degree of integration between the two tasks.
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Regulatory barriers to entry

One important difference between electronic communications and broadcasting regulation is
the vertical linkages preserved between different levels of the value chain, as shown in the
figure1o below.

Telecoms Broadcasting
Service Universal service PSB regulation
. Emergency services
regulation Q0s TWF
Must-offer
-
o Access regulation Licensing coverage
Transmission o 2
regulation | General authorisation <j obligations
Competition law Must-carry obligations
e
- ﬁ ﬁ
Increasing Generally not technology
Spectrum use of market or service neutral
regulation approach Assigned via beauty contest
e

Figure 4. Regulatory models for telecommunications and broadcasting

In the electronic communications sector, such vertical links are increasingly avoided, as they
can create regulatory barriers to entry.ll A regulatory barrier to entry is defined in the
Commi ssi on recommendati on 0 N noteblaseds ann économia
condi thuttheresdlt of il egi sl ati ve, admini strative
direct effect on the conditions of entry and/or the positioning of operators on the relevant
market. & Regulatory barriers to entry can greatly affect the development of competition at
one or more levels of the value chain in the broadcasting sector, for example if lengthy
licence terms between broadcasters and transmission operators preclude competition in
wholesale broadcasting transmission.

10 of course, many other regulatory regimes affect the broadcasting sector, such as competition law (including state aid), industrial
policy (digital switchover), tax law, intellectual property and copyright laws.

We do not mean to say all vertical links in electronic communications and broadcasting sectors should be avoided. Vertical
integration as a result of market forces may or may not create barriers to entry or result in negative effects on competition. We
discuss here only the effects specifically caused by regulatory barriers to entry.

European Commission, Recommendation of 11 February 2003 on relevant product and service markets within the electronic
communications sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC of the European Parliament and of
the Council on a common regulatory framework for electronic communication networks and services, OJ L 114, May 5, 2003
(Recommendation on relevant markets).

11

12
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Furthermore, in some respects, from what we have observed the creation of additional
platforms for broadcasting distribution through new transmission technologies may have the
effect of introducing a new layer of broadcasting regulations, including their vertical links, to
traditional telecommunications networks. For example, licensing for terrestrial television in
particular preserves vertical links between content and spectrum. If licensing for mobile TV
follows the licensing procedure for digital terrestrial television, it may contribute to barriers to
entry as well as be unnecessarily burdensome for new market players.

Enhancing transparency

The overlap between the implementation of the EU 2003 regulatory framework and
broadcasting regulation can have the additional effect of making regulations less transparent.
In particular, when multiple laws exist side-by-side attempting to achieve the same goal, such
as different types of carriage and coverage obligations, this can create confusion for firms
unsure of what rules they should follow. This is exacerbated for new market players such as
mobile and I P TV providers. I't also makes

out the effects of their efforts from the effects of other, similar rules and regulations, or to
target where outdated regulations could or should be removed. Transparency can certainly
be enhanced by greater co-ordination between electronic communications and broadcasting
regulators, as we note in the report. Greater transparency is also a crucial component of
regulatory best practice for the sector going forward, for example in determining the future

uses of any Adigital dividendo (see discussi

Aside from good governance principles, we also observe that transparency is very important
for assessing the congruence between general interest objectives for broadcasting and
regulation, in particular with respect to the proportionality requirement. For example, Member
Statesd systems f or as s iogpesrem includinig for brogdeastmg,
must be proportionate according to the Authorisation Directive. Furthermore, the requirement
for proportionality of regulations enacted to serve general interest purposes play a large role
in considering whether some Member State policies could be considered to be state aid (see
discussion in sections 111.B and III.C of this report).

Implementation of the framework for broadcasting in the Member States

The main conclusions that can be drawn from the information collected for this report are
(see section Il of this report):

1 In all the 25 Member States except Greece and Italy, where cable penetration is
extremely low, there are multiple providers of the main broadcasting transmission
platforms (terrestrial, cable or satellite). Many other Member States also offer newer
platftorms such as mobile and IP TV. As a result there are real choices among
broadcasting viewing platforms for most consumers, although the choice may be limited
in certain geographic locations, such as rural regions. This means that as we evaluate
good practices in Member States in terms of the level of the regulatory burden on
market players, we take into account the environment of competitive service provision at
the retail level in the majority of the EU.

9 Digital switchover provides an opportunity for Member States to determine whether
frequencies allocated for broadcasting will remain so in the future. Due to international
negotiations in progress during the study (May-June 2006), few Member States had firm
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plans other than to indicate which applications may benefit from the release of any
spectrum (the nAdigital di videndo) . It i's i mpo
taking into account alternative uses and not automatically reassigned to broadcasting

Our analysis shows that in some Member States, broadcasting frequencies appear to be

frozen for the sector without consideration for other uses or availability for spectrum

liberalisation.

1 The great divergence in licensing structures and procedures across the Member States
may be a barrier to entry for new platform and service providers, especially for those
that would like to operate in more than one Member State. In the majority of the Member
States, broadcasting regulations and regulators continue to focus not only on content
provision, but also on distribution and transmission activities which are regulated under
the electronic communications framework.

1 There are often strong linkages between frequency licensing and content provision, as
in the case of digital multiplex licenses for digital terrestrial television. These linkages
prevent inter-platform competition on a level playing field. It also means that the analysis
of transmission services as a wholesale market subject to ex ante regulation under the
market analysis procedure must take into account regulatory barriers to entry, for
example if licensing terms preclude entry for competing transmission providers.

1  Must-carry rules are obligations on the network operator to carry specific content. There
are multiple types of carriage obligations stemming from different legal sources.
Furthermore, some Member States appear not to be following the provisions of the
regulatory framework on must-carry rules, such as regular reviews of must-carry
regulations and the requirement to link must-carry rules to general interest objectives
(see the tables in the Annex to this report). In some Member States, must-carry
obligations affect a significant share of the available transmission capacity of the
distribution platform.

9  The results of the market analyses carried out so far by national regulators for the
market for wholesale broadcasting transmission, to deliver broadcast content to end-
users (market 18) shows differences in approach across the Member States. There is a
considerable degree of uncertainty on the scope of market 18, and more specifically on
whether it is restricted to the purchase of broadcasting transmission capacity by new
entrants that wish to offer transmission services to broadcasters (intra-platform
competition), or whether it also covers the provision of end-to-end transmission capacity
to broadcasters (inter-platform competition). Furthermore, in the Member States where
an analysis of market 18 has been carried out and where remedies have been imposed,
this has not led to intra-platform competition, except in France on the DTT market where
the market had in fact already been opened by a previous national competition authority
decision. There are a number of factors that affect the level of competition in market 18
and that might be necessary for the emergence of intra-platform competition. However it
seems that the objectives of entry and competition in television transmission that should
result from the market analysis exercise have been compromised by the progress of
digital switchover which was, in many countries, already too advanced for the market
analyses to produce a real impact.

1 Regarding practice in the Member States on access to associated facilities, there is a
divide between regulation and experience. Provision for access has been made in law,
but seldom implemented. Our research indicates that while the issue may be particularly
important in a few countries (notably the UK), there was little evidence of complaints or
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investigations identifying big problems among market participants in obtaining access to
associated facilities. The concern expressed at the EU level over devising appropriate
solutions regarding access to associated facilities has so far not been in proportion to
the underlying fAfacts on the groundd i n most
digital broadcasting is still at a very early stage, and our recommendations with regard to
associated facilities take a forward-looking approach in identifying possible bottlenecks
related to associated facilities and suggesting potential solutions for the Member States.

The report structure

The report consists of two main parts:

9  Description of results from the data collection covering 25 Member States, presented in
section Il of this report. The full database is provided in a set of tables found in an Annex
to this report.

1 Analysis and recommendations based on this research, presented in section Il of this
report. The recommendations are also presented separately as a proposal for the
Commi ssion for the sector, iRegul ation for the

We have also included a glossary to explain a large number of technical terms and to define
some key terms used in this report (Appendix, see page 141).
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